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GUARDIAN OF BENEFICIARIES MAY 
EXERCISE POLICY OPTIONS 


In the investment of trust funds a fiduciary’s choice is lim- 


ited by statutes, which specify those types of investments which 
seem to afford a maximum of safety. The New York Court of 
Appeals recently had occasion to determine whether certain 
actions by the guardian of infant beneficiaries of insurance 
proceeds constituted a contravention of the state investment 
statutes, 


Option Contained in Policy 


Bound up with the obligation to pay money upon the death 
of insured was the obligation on the part of the insurer, to 
arise on the election of either the insured or a beneficiary, to 
retain the sum during the lifetime of the beneficiary or for a 
specified period, during which the company would pay interest 
monthly at such rate as the company might declare for the 
year, but never less than the equivalent of the yearly rate of 
three per cent, with the obligation at the death of the payee, 
or at the end of the specified period, to make payment of the 
principal as provided in the particular option. The insured 
died without having exercised the option. The infant bene- 
ficiaries, through their guardian, chose to take advantage of it 
and named a specified period, namely, until they should attain 
their majority, during which interest was to be paid as noted 
above. pon the insurer’s refusal to comply therewith, suit 
was brought to obtain specific performance of the agreement. 
As a complete defense, the insurer pleaded certain statutory 
sections which limit the powers of a guardian “holding trust 
funds for investment.” 


Nature of Interest Acquired 


These statutes were held not to be applicable. The guard- 
ian did not obtain funds as such plus the subsequent oppor- 
tunity to invest, but a bundle of contractual rights, which had 
certain valuable options as a component part thereof, all of 
which vested simultaneously. By the terms of the policy, 
the beneficiaries acquired a vested interest in the performance 
of the contract by the defendant. Hence the infants obtained 
a right in the exercise of the option which was in the nature 
of a property right. 


Nature of the Property Involved 


In permitting an exercise of the option it was said that a 
guardian for an infant would not be compelled to decline a 
gift of a non-legal investment given upon a condition that it 
should not be sold. Furthermore, the non-legal property in- 
volved, namely the exercise of the option, was one which could 
not be separated from the remainder of the gift or be con- 
verted into other property. It was neither money nor real 
property, but a contractual obligation. If it were to be treated 
as an obligation only to pay a sum of money, which it was not, 
the infants would lose and the defendant gain monetary and 
other advantages... . | 500,162. 
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Railroad’s Liability —The plaintiff brought an action to re- 
cover for the death of his mule, which was killed by one of 
defendant’s trains. On appeal, judgment was affirmed be- 
cause the defendant did not overcome the statutory pre- 
sumption of negligence arising from an injury to property 
in the operation of the train. (Mo. Pac. R. R. Co., Thomp- 
son, Trustee, v. Tyler, Ark. Supreme Ct.). .. 400,200. 



































Incompetent Doctor.—Plaintiff, a charity patient in the de- 
fendant’s hospital, sued to recover damages for injuries 
sustained as a result of an operation performed by an in- 
competent doctor. While plaintiff’s proof was sufficient to 
show that the doctor who operated upon her was negli- 
gent, the evidence failed to establish that at the time 
defendant assigned the doctor to perform the operation it 
knew or ought to have known that he was incompetent. 
(Roewekamp v. New York Post-Graduate Medical School and 
Hospital, N. Y. App. Div.).. .§ 400,205. 


Admissibility of Evidence.—In an action to recover damages 
for illness sustained in drinking an adulterated soft drink, 
evidence was admitted that a prior incident of similar 
nature involved the defendant. Since the occurrence took 
place when different machinery was in use, under entirely 
different circumstances, it had no direct bearing on the 
subsequent injury, and the evidence should have been ex- 
cluded since it tended to excite and prejudice the jury. 
(Salisbury Coca Cola Bottling Co. v. Lowe, Md. Ct. of App.) 

J 400,203. 


Killing of Stock.—In an action to recover damages for the kill- 
ing of two cows and injurying of another by a train of 
the defendant railroad company, whether the railroad com- 
pany, by the exercise of reasonable care could have avoided 
killing and injurying the cows was a question for the 
decision of the jury. (Gulf, Mobile & Northern R. R. Co. 
v. Pool, Miss. Supreme Ct.). . .{ 400,201. 


Tenant’s Liability —A tenant is liable for injuries sustained by 
a third person, who fell on a defectively constructed side- 
walk, and the rule which frees the tenant of liability, be- 
cause of wear and tear, is not applicable to a situation 
where the sidewalk was badly constructed. (Lindemann v. 
F. W. Woolworth Co., et al., N. J. Supreme Ct.).. .§ 400,211. 


Contractor’s Liability —The defendant dredged a canal and, 
due to numerous dredgings, a high embankment had been 
built on the side of the canal which slid into a creek adjoin- 
ing the plaintiff's property and dammed the water so that 
the plaintiffs were deprived of a weir used for breeding 
carp. The mere happening of the accident was no proof 
of negligence, and the defendant could not be charged with 
an act of commission since he was unaware of any condi- 
tion or defect that he could have averted. (Toy,.et al. v. 
Atlantic Gulf & Pacific Co., Md. Ct. of App.). . .§ 400,209. 


Adulterated Beverage.—The plaintiff, after drinking part of a 
bottle of a soft drink manufactured by the defendant, dis- 
covered a part of a mouse in the bottle, which rendered 
her ill. The plaintiff proved that the soft drink was manu- 
factured by the defendant and sold to a retailer from whom 
the plaintiff purchased it. This established a prima facie 
case which the defendant failed to meet by merely showing 
the method of bottling beverages. (Biedenharn Candy Co. 
v. Moore, Miss. Supreme Ct.)... 400,204. 


Theatre Patron.—Plaintiff sustained injuries when she fell in 
attempting to leave her seat in the defendant’s theatre. 
The defendant was liable for the injuries sustained by the 
plaintiff because it failed to exercise the highest degree 
of care. (Standard Theatres Corp. v. Hughes, Okla. Supreme 
Ct.) .. .§ 400,214. 
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Defect Existing During Tenancy.—It was proper to dismisiam 
the complaint in an action to recover damages for per- 
sonal injuries sustained by the plaintiff-tenant from a fall 
on the stairway on the defendant's premises, since the tenant 
had occupied the premises about three years and the negli- 
gence alleged was a structural defect that existed during 
that period. (Berretta v. Schroeder, N. Y. App. Div.) 
{| 400,210. 


Release.—Plaintiff’s complaint was dismissed on the ground 
that he was bound by a release. Since he signed the release 
after being told it was a receipt, it was error not to submit 
to the jury the question of whether or not the plaintiff was 
induced to sign by fraud or mistake. (Farrington v. Harlem 
Savings Bank, N. Y. Ct. of App... .[ 400,202. 


Liability Without Negligence.—A recovery for injury to land 
caused by the deposit of refuse from defendant’s canning 
factory was sustained on appeal because the condition was 
a nuisance for which the defendant was liable irrespective 
of any negligence. (G. L. WVebster Co., Inc. v. Steelman, Va. 
Supreme Ct. of App.).. . | 400,207. 


Duty of Landowner.—Where the defendants knew that the 
plaintiff was accumstomed to use their premises, it was 
error not to instruct the jury that if the defendants created 
a condition which might reasonably be anticipated as caus- 
ing danger to the plaintiff, the defendants owed the duty 
to take reasonable means to safeguard her against the extra 
hazard by removing the cause of danger. (Olderman v. 
The Bridgeport-City Trust Co., et al., Conn. Supreme Ct. 
of Errors)... 400,213. 


Diversion of Surface Water.—A city is liable for damage to 
the plaintiff's property where, by artificial drains, it diverted 
surface water from the course it would have otherwise 
taken, and cast it on the land of the plaintiff. (Rooney v. 
Township of Millstone, N. J. Ct. of Errors and App.) 

1 400,208. 


Charitable Hospital.—The defense that defendant was a chari- 
table institution was not available in an action to recover 
for personal injuries, since the plaintiff paid for the services 
rendered and no conduct was manifest by the plaintiff that 
she understood she would be without redress if injuries 
occurred due to the negligence of the hospital. (Silva v. 
Providence Hospital of Oakland, Calif. Dist. Ct. of App.) 

. . | 400,206. 


Landlord and Tenant.—Where the plaintiff slipped and fell on 
an icy sidewalk during a snow storm, the landlord was not 
liable, since the apartment house owner was required to 
use only ordinary care, and was not negligent in failing 
to keep the ice removed as it formed. (Pessagno v. Euclid 
Investment Co., Inc., U. S. Dist. Ct., Dist. of Columbia) 

q 400,212. 


* LIFE x 


Evidence.—In a suit on the disability provisions of a life 
policy, it was held that the trial court erred in permitting 
lay witnesses to diagnose insured’s illness and to testify 
as to the condition of her health. (N. Y. Life Ins. Co. v. 


McCane, Ky. Ct. of App.).. . 500,157. 


False Representations.—Several days after insured had suf- 
fered an illness, he applied for insurance, and shortly after 
the policy was issued he died. The defense was that in- 
sured had made false statements in his application concern- 
ing the condition of his health. In absolving the insurer 
of liability, it was held that although there was no evidence 
that insured knew that his illness was serious, it was not 
his function to decide whether it had been serious or trival. 
(Lorde v. Guardian Life Ins. Co., N. Y. Supreme Ct.) 

q 500,161. 
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Earning Power.—Physical inconvenience, not coupled with 
decreased earning power, does not constitute “disability” 
within the meaning of a disability clause of a life insurance 
policy. (Lyle v. Reliance Life Ins. Co. of Pittsburgh, Pa., 
Ark. Supreme Ct.).. .{ 500,159. 


Disability Benefits—After insured’s policy had been reduced, 
it lapsed. He brought suit in equity in a federal court for 
a reinstatement of the policy in its original form, alleging 
that he had become disabled before the reduction was made. 
A finding that he was not disabled was held to bar a law 
action in a state court by insured’s —s for accumu- 
lated disability installments. (Toucey v. . Life Ins. Co., 
U.S.C. C.A,, 8th C.).. .9 500,158. 


Cancellation of Certificate——Insured’s surrender and cancella- 
tion of his certificate was no defense to a suit thereon, when 
it was shown that he was insane at the time he contracted 
for the cash surrender value. Furthermore, it was held 
that the beneficiary, who was the proper party to sue, need 
not restore or offer to restore the money received by 
insured, before bringing suit. (Sov. Camp, W. O. IW. 7 
Ellis, Ga. Ct. of App.).. . | 500,160. 


% AUTOMOBILE » 


Truck Turning Left.—Plaintiff was a passenger in a cab which 
was involved in a collision with a truck which turned left 
at an intersection. The jury found both drivers negligent 
and awarded plaintiff a judgment against both. (Formosa v 
Yellow Cab Co. et al., Calif. Dist. Ct. App.) { 700,599.. . 
Where plaintiff’s car was damaged when it collided with 
the rear end of defendant’s truck, which had suddenly 
slowed down to make a left-turn, the evidence did not 
warrant the finding that plaintiff was contributorily negli- 
gent as a matter of law. (Martini v. Johnson et al., Minn, 
Supreme Ct.)...{ 700,617. 


Verdict Supported by Evidence.—The evidence established 
that the car in which plaintiff rode was traveling at a 
moderate speed and was more than half-way across the 
intersection when it was struck. It was pushed across the 
highway and into a tree. A verdict in favor of plaintiff was 
sustained by the court. (Rich v. Central Electrotype Foundry 
Co. et al., N. J. Supreme Ct.).. . 700,573. 


Amount of Damages.—Where plaintiff's loss of business was 
directly attributable to the accident admittedly caused 
through the negligence of defendant, the court found that 
plaintiff's business of growing and deliverying corn pur- 
suant to contract, was a specialized one and allowed him 
to recover the difference in the amounts between the con- 
tract prices and the costs of harvesting and delivery. 
(Steits v. Gifford, N. Y. Ct. of App.)...§ 700,580. 

Rope Stretched Across Street.— Plaintiff was injured when she 
drove her car into a rope which the city had stretched 
across a street they wanted blocked off. A judgment for 
the plaintiff was reversed because of erroneous instruc- 
tions, the court holding that the jury was not properly 
guided to determine whether or not the sign claimed to 
have been placed on the rope by the city was actually 
there, and if it was, whether it was a sufficient warning. 
(City of Meridian v. Moody, Miss. Supreme Ct.).. . | 700,586. 

Intersection Collision —The court instructed the jury that a 
violation of any statute prescribing the duties of a motorist 
upon approaching an intersection was presumptively negli- 
gence, and that if such negligence of the defendant was 
established as the sole cause of the collision, judgment 
should be for the plaintiff. This was held to be a correct 
statement of the law. (Baldridge Adm’x et al. v. Cunning- 
ham et al., Calif. Dist. Ct. App.).. . 700,601. 


Compensation Award.—A carrier is liable for its negligence in 

causing injury to its passengers and its employees, and 
cannot escape such liability by hiring independent con- 
tractors. (Aetna Casualty & Surety Co. et al. v. Prather, Ga. 
Ct. of App.). . .] 700,588. 
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Traveler’s Duties.—A judgment in favor of plaintiff for in- 


juries sustained by him and for damage to his car when 
the car was hit by defendant's engine, which was backing 
across the crossing, was reversed for failure of the judge 
to properly instruct the jury as to the duties of a traveler 
who was approaching a railroad crossing. (Nashville, Chat- 
tanooga & St. Louis Ry. v. Collier, Tenn. Supreme Ct.) 

{| 700,608. 


Policy Coverage.—Where the insured does not comply with 


the provisions of the policy relative to after acquired 
vehicles, the policy will not cover a loss occasioned through 
an accident in which such an after acquired vehicle is in- 
volved. (Hobbs-Western Co. v. The Employers’ Liability 
Assn. Corp., Ltd., U. S. C. C. A., 8th C.) § 700,572...A 
liability policy covering an automobile which provides that 
it is not to be operative if the car is driven by one under 
fourteen years of age, or contrary to any state statute, 
does not apply to a situation where the car was driven by 
insured’s son who was fourteen years eleven months old, 
but had no license as required by the laws of the state. _ 
(Brown et ux. v. The Travelers Ins. Co., Calif. Dist. Ct. App.) 
{| 700,600...An indemnity policy providing that it would 
not be applicable where damage was done to property of 
others in charge of insured does not cover damages caused 
when a car, left with insured to be greased and oiled, fell 
off the hoist. (State Automobile Mutual Ins. Co. v. Connable- 
Joest, Inc., Tenn. Supreme Ct.).. . J 700,606. 


Collision with Trailer—Defendant’s trailer which was at- 


tached to a truck lost a wheel, and the horses which were 
being hauled were walked into town. The truck proceeded 
very slowly and when the driver saw the lights of plaintiff’s 
car approaching from the rear, he pulled over to the 
side, but plaintiff collided with the rear of the trailer. 
Judgment was for the defendant and on oa. the judg- 
ment was affirmed. (Nelson v. Devney et al., U. S.C. C. A, 
7th C.).. .§ 700,584. 


Recklessness of Driver—Intoxication.— Evidence which tended 


to establish generally the recklessness of the driver of the 
car which collided with plaintiff’s car, and the use of liquor 
by such driver, was held to have been improperly admitted. 
(Guedon v. Rooney, Ore. Supreme Ct.).. . | 700,602. 


Release Barring Recovery.—Where plaintiff admitted the exe- 


cution of a release introduced by defendant in an action by 
plaintiff to recover damages for injuries resulting from 
defendant’s negligence, such release was held to bar re- 
covery, inasmuch as plaintiff failed to interpose a proper 
defense to the release or to rescind or offer to return the 
benefits of the contract. (Gilbert v. Rothschild, N. Y. Ct. of 
App.) § 700,581...Defendants pleaded a release, executed 
by decedent prior to his death, in an action to recover dam- 
ages on account of his death. No offer to return what had 
been received under the release was made until after the 
defendants had moved for a directed verdict. It was 
held that the tender was untimely made, and plaintiff was 
barred from recovering. (Roggenkamp Exe’x v. Marks et al., 
Ill. App. Ct., 2nd Dist.)... 700,611. 


Respondeat Superior.—Failure to understand the device that 


raised and lowered the truck body caused the death of plain- 
tiff's intestate who was underneath a truck contrary to 
instructions. No negligence on the part of the master was 
established by such showing. (Forbus et al. v. Cobb Bros. 
Construction Co. et al., Miss. Supreme Ct.) § 700,587. ..The 
city superintendent of light and water, who had driven the 
city car to a garage to get his own car, had taken his son 
along to drive one of the cars back. He delayed to inquire 
about getting tires for a city truck and told his son to drive 
the city car back to his home so that it would be available 
if he were called out. On the way the son ran into and 
injured plaintiff. The doctrine of respondeat superior was 
applied to hold the city liable. (Oliphant v. Town of Lake 
Providence et al., La. Supreme Ct.).. .] 700,609. 
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AUTOMOBILE—Continued 
Truck Parked on Wrong Side of Road.—Plaintiff parked his 


truck on the wrong side of a highway when he stopped to 
pick up some milk cans. The shoulder of the road was 
wide enough so that he could have pulled off. Defendant, 
coming from the other direction could not tell that the 
truck was on the wrong side of the road or that it was 
stationary. When he pulled over to pass the truck on the 
right side, he ran into the plaintiff. The court held that 
plaintiff's contributory negligence precluded his recovery. 


(Shedd v. Downie, Calif. Dist. Ct. App.). . .] 700,598. 


Defective Axle.—In an action against a manufacturer which 
sold a defective axle to the owner of the truck with which 
plaintiffs’ car collided, the plaintiffs failed to establish that 
such negligence of the manufacturer was a cause of the 
collision. The truck had become stalled before the crash. 
(Whitehead et al. v. Republic Gear Co., U.S. C. C. A., 9th C.) 

q 700,585. 


Attitude of Judge——Where a trial judge shows his prejudice 
against one party by asking questions of witnesses in such 
a way as to minimize the nature of the injuries for which 
the action is brought, such conduct is grounds for a new 
trial. (Duffy et al. v. Griffith et al., Pa. Superior Ct.) 
q 700,591. 


Scope of Employment.—Plaintiff’s job necessitated the use of 
a flashlight. The battery in the flashlight went dead and 
since no more were in stock, plaintiff started to the store 
to get one when the accident occurred. The court held 
that he was in the scope of his employment and was en- 
titled to participate in the compensation fund. (Ashbrook 
v. The Industrial Commission of Ohio, Ohio Ct. App., 8th 
Dist.) § 700,570. .Where an automobile salesman collided 
with a parked car through his own negligence while on 
his way to keep an appointment with a prospective cus- 
tomer, the employer was held liable for damages resulting. 
(Sullivan v. Thompson et al., Calif. Dist. Ct., 2nd Dist.) 
§ 700,574.. An employer is not liable for the negligence of 
an employee which resulted in a collision wherein plaintiff 
was injured, where the employee at the time was driving 
his sister’s car and was on his way to his mother’s home 
for his noon-day meal. (Bascom v. Hodges, Okla. Supreme 
Ct.).. § 700,577. 

Train Backing Up.—Plaintiffs were injured when their car 
was struck by a train which was backing up as plaintiffs 
attempted to cross the tracks. They claimed that they 
stopped and looked, but on account of the crossing being 
obstructed, they did not see the train until an instant 
before the crash. The jury evidently accepted plaintiffs’ 
version of the accident and judgments in their favor were 
affirmed. (Hinkle et ux. v Southern Pacific Co. et al., Calif. 
Supreme Ct.).. .§ 700,579, 

Pedestrian Struck.—Plaintiff was knocked down by defendant's 
car as he attempted to cross a street in the crosswalk. He 
had looked both ways before stepping into the street, but 
had not seen defendant’s car. The jury found for the plain- 
tiff and the errors assigned were overruled. (Volpe v. Per- 
ruszi, N. J. Supreme Ct.). . J 700,592. 

Form of Verdict.—Where the court submitted forms of ver- 
dicts to the jury and instructed them on the manner in 
which the forms should be filled in according to the find- 
ings reached, objections to the verdicts returned in the 
forms submitted by the court were overruled. (Sheldon 
et al. v. Imhoff et al., Wash. Supreme Ct.).. .§ 700,595, 

Right of Way.—A cab driven by one of the defendants ap- 
proached an intersection at an excessive rate of speed and 
failed to give the right of way to a truck which was ap- 
proaching the intersection on the cross street, and which 
was entitled to the right of way. It collided with the 
truck and was thrown onto the sidewalk where it knocked 
plaintiff down. The court held that the driver of the truck 
was not negligent. (Napier, Adm’r v. Bossard, U.S. C. C. A., 
2nd C.).. J 700,603. 


Insurer’s Liability —Where an insurer had knowledge of fact 
which would disclose to it the true address of the insured, 
it could not disclaim liability under its policy on the 
grounds of misrepresentation of residence. (Klefbeck y, 
Dous et al., Mass. Supreme Jud. Ct.)...{ 700,571. 

Res Judicata.—In an action by a city against a contractor who 
had previously dug a tunnel in a street which later fell 
through, causing injuries on account of which the city had 
to pay a judgment, the court found that there was a ques- 
tion for the jury as to defendant’s negligence in filling in 
the excavation. The fact that a demurrer by the present 
defendant to the evidence in the former action had been 
sustained was not res judicata of defendant's liability, 
(City of Jackson v. Richard et al., Miss. Supreme Ct.)... 
{ 700,589. 


Comparative Negligence.—The plaintiff slowed down his truck 
as he approached the railroad crossing and then continued, 
The rear of the truck was hit by the train and plaintiff 
received severe injuries. The court found that the negli- 
gence of plaintiff in failing to see the train was greater than 
that of defendant in failing to blow the train whistle and 
reversed the judgment for plaintiff. The doctrine of dis- 
covered peril was of no help to plaintiff since the train was 
stopped as quickly as possible after plaintiff’s danger was 
discovered. (Missouri Pacific Rd. Co. v. Davis, Ark. Supreme 
Ct.).. .§ 700,596. 

Municipality’s Liability—The installation, maintenance and 
repair of traffic signals is a governmental function of a 
municipality and a plaintiff who was injured by a city truck 
which was on its way, under order, to repair a light which 
was out of order was denied a recovery from the city for 
injuries sustained. (Hodges v. City of Charlotte, N. C. 
Supreme Ct.).. .{ 700,618. 


Contributory Negligence.—One stepping between a truck and 
a combine who had no reason to believe that the truck 
might back up or that any other danger was imminent is 
not contributorily negligent so that he may not recover 
as a matter of law. (Thomas v. Fundum, Neb. Supreme Ct.) 


{| 700,578. 


Identification of Truck.—Plaintiff was injured when a piece of 
wood fell off a passing truck and hit the windshield of the 
car in which he was riding with his daughter. The court 
reviewed all the evidence introduced and held that it was 
insufficient to identify the truck as one owned by defendant. 
(Southwestern Transportation Co. v. Chambliss, Ark. Supreme 
Ct.).. .§ 700,597. 


Duty of Railroad——The car in which plaintiff was riding 
crashed through the side railings of a railroad bridge and 
fell to the tracks below. The railroad knew of numerous 
previous similar accidents. The court held plaintiff en- 
titled to a decision as to whether default of the railroad in 
warning motorists of the narrow bridge amounted to a 
breach of duty. (Sturman v. New York Central Railroad Co., 
N. Y. Ct. of App.).. .§ 700,582. 


Guest Sleeping.—Although a guest in a car is under a duty to 
exercise ordinary care for his own safety, the fact that he 1s 
asleep does not amount to such negligence as to preclude 
his recovery for injuries sustained in a collision, unless such 
fact is shown to be causally connected with the collision. 
(Wells v. Sears, Maine Supreme Jud. Ct.). . . | 700,604. 


Juror’s Misconduct.—Jurors will not be permitted to impeach a 
verdict in favor of the defendant by testifying as to mis- 
conduct in viewing the scene of the collision during the 
trial, such being unauthorized. (Il’olff v. Oklahoma Rail- 
way Co., Okla. Supreme Ct.)...{ 700,593. 


Car Stalled on Tracks.—Plaintiff’s car bogged down into the 
earth around defendant's tracks which plaintiff was attempt- 
ing to cross. He heard a train and ran towards it waiving 
his handerchief in an attempt to flag it, but the train did not 
slacken its speed. The trial judge properly refused to 
direct a verdit for defendant. (Collum v. Southern Railway 
Co., S. C. Supreme Ct.).. . J 700,583. 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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